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AN INTRODUCTION TO THE CONSUMER PROTECTION ACT

The Consumer Protection Act 2008 (“the Act”) conme operation incrementally.

For the most part, the business provisions of tbetéke effect eighteen months from thd'29

April 2009, which is the date on which the Act v&agned by the President.

The effective date of the business provisions aaddferred for an additional six months on
notice on the grounds that additional time is regpiifor adequate preparation of the
administrative systems necessary to ensure thaegftiand effective implementation of these
provisions. Those parts of the Act dealing witherptetation, purpose and application, and
establishment of national consumer protection tusbins as well as provision-making for

regulations come into effect twelve months fromAzfil 2009.

EXCLUSIONSTO THE ACT

The Act does not apply:
to transactions where the State is the Consumer;

where the value of the transaction exceeds theshblé value and goods or
services are supplied to a person in the supplyncmathe ordinary course of

business for resale; or

where the transaction falls within an exemptionntgd by the Minister on

application by a regulatory authority.
There is no escape from the application of theiAcespect of Sections 60 and 61.

RELEVANT DEFINITIONS

Consumer - Aconsumer” is very broadly defined and, in respect of patticgoods or

services, meanasater alia

“(a) a person to whom those particular goods onsees are marketed in the ordinary
course of the supplier’'s business;

(b) a person who has entered into a transaction wilupplier in the ordinary course
of the supplier’'s business unless the transacBmubject to the exemptions under

the Act referred to above;
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(c) if the context so requires or permits, the useihofe particular goods or services

or a recipient or beneficiary of the particular seres irrespective of whether they
were a party to a transaction concerning the supglyhe particular goods and

services; and

(d) afranchisee in terms of a franchise agreementoegemplated by section 5(6) of
the Act.”

5.2 Promote -“Promote” meansinter alia to advertise or offer to supply any goods or

services in the ordinary course of business torgtlart of the public for consideration.

5.3 Supply -“Supply” when used as a verb in relation to goods, inclubesselling and
sale by instalment in the ordinary course of bussrend, in respect of services, means
to sell the services or to perform or cause thetmetperformed or provided or to grant
access to any premises or facility in the ordinaoyrse of business for consideration.
A “supplief is a person who markets any goods or servi¢®tarket” ,in turn, when

used as a verb means to promote or supply any gowasvices.

5.4 Retailer - A ‘fetailer’ with respect to any particular goods is a perSao, in the

ordinary course of business, supplies those gomdsconsumet

6. APPLICATION OF THE ACT

6.1 The Act applies to every transaction in the Repuahd to the promotion of any goods

or services or supply of any goods or serviceb@Republic unless exempted.
6.2 A “transaction” means:
“(@) in respect of a person acting in the ordinaryurse of business —

(i) an agreement between or among that person and om®i@ other persons
for the supply or potential supply of any goodsservices in exchange for

consideration; or

(i) the supply by that person of any goods to or atdihection of a consumer

for consideration; or

(i) the performance by, or at the direction of, thatse& of any services for or

at the direction of a consumer for consideration; o

(b) an interaction contemplated in section 5(6jespective whether it falls within

paragraph (a);”
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6.3 “Goods” as defined includes..(b) any tangible object ...(d) a legal interestlamd or

any other immovable property other than an intetest falls within the definition of

“service” in this section; and (e) gas, water aniedricity, ...”
6.4 “Service” includes, but is not limited toter alia:

“(a) any work or undertaking performed by one perdor the direct or indirect

benefit of another:; ...

(c) any banking services or related or similar aficial services, or the
undertaking, underwriting or assumption of any riskone person on behalf of

another, except to the extent that any such service

)] constitutes advice that is subject to regulatiorterms of the
Financial Advisory and Intermediary Services AcD2@Act No
37 of 2002); or

i) (is regulated in terms of the Insurance Acts) ...
(e) the provision of —
iii)  any accommodation or sustenance;

iv) any entertainment or similar intangible product access to

any such entertainment or intangible product;
V) access to any electronic communication infrastruestu

vi)  access, or of a right of access, to an event @y premises,
activity or facility; or
vil) access to or use of any premises or other propertgrms of a

rental.

() a right of occupancy of, or power or privilegaver or in
connection with any land or other immovable propedther than

in terms of a rental; and

(g) rights of a franchisee in terms of a franchesgreement, to the

extent applicable in terms of section 5(6)(b) tp (e

irrespective of whether the person promoting, afigror providing the services

participates in, supervises, or engages directlyndirectly in the service.”
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6.5 Having regard to the broad definition of botgobds and “servicé, the property

industry in its broadest terms will fall within tipeovisions of the Act.

7. CONTRACTS

7.1 Part G of Chapter 2 deals with the right to faistjand reasonable terms and conditions.

7.2 In terms of Section 50 the Minister may prescrib&egories of consumer agreements
that are required to be in writing.

7.2.1 Where, however, a consumer agreement is in wriiihgther required by the Act

or voluntarily, then:

7.21.1 that agreement applies irrespective whether ortm®tconsumer signs the
agreement;
7.2.1.2 the supplier must provide the consumer with a tre@gy or free electronic

access to a copy of the agreement;
7.2.1.3 the agreement must satisfy the conditions of Se@iy and

7.2.1.4 it must set out an itemised break-down of the coresis financial

obligations under such agreement.
7.3 Section 22 deals with the right to information Iaip and understandable language.

7.4 The document must be in its prescribed form, if, day that particular document or, if

no form is prescribed, in plain language.
7.5 In determining whether the document is in plairglaage, it is in plain language if:

7.5.1 it is reasonable to conclude that an ordinary coreguof a class of persons for
whom the document is intended, with average literakills and minimal
experience as a consumer of the relevant goodsreicss, could be expected to
understand the content, significance and impornthef document without undue

effort, having regard to:

7.5.1.1 the context, comprehensiveness and consisten¢ye afdcument;

7.5.1.2 the organisation, form and style of the document;

7.5.1.3 the vocabulary, usage and sentence constructitreafocument;

7.5.1.4 the use of any illustrations, examples, headingstloer aids to reading and

understanding.
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The National Consumer Commission may publish gindsl for methods of

assessing whether a document satisfies the abqueements.

Accordingly, your members will probably need to kot revising their contracts to

comply with the plain and understandable languageigions.

A supplier must not offer to supply, supply or enteéo any agreement to supply any
goods or services-

at a price that is manifestly unfair, unreasonailenjust; or
on terms that are unfair, unreasonable or unjust;

nor can a consumer be required to waive any rigisssime any obligation or waive any
liability of the supplier on terms that are unfainreasonable or unjust or impose any

such terms as a condition of entering into a tretsa (See Section 48(1)).

Section 48(2) sets out a non-limiting test of wlaemansaction or a term or condition is

unfair, unreasonable or unjust which includes-
the test referred to in Section 48(1) above;

where the terms of the transaction or agreemerg@eaglverse to the consumer as

to be inequitable; or
if the transaction agreement was subject to Sedt@gh) notice and-

the term, condition or notice is unfair, unreasd@abunjust or

unconscionable; or

the fact, nature and effect of that term, conditomotice was not drawn to
the attention of the consumer in a manner whiclsfeg the requirements
of Section 49.

The Court is also empowered in terms of Sectiortdo2nsure fair and just conduct,
terms and conditions. The concept of what is uptaireasonable or unjust, is on the
face of it very broad. A Court in providing Sectib2 relief would considemter alia,

the parties to the transaction, their relationshipd relative capacity, education,
experience, sophistication and bargaining positibie, conduct of the supplier and
consumer, whether there was any opportunity footiation between the parties and if
so the extent thereof, the extent to which ther8astion 22 compliance, whether the

consumer knew or ought reasonably to have knowthexistence and extent of any
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particular provision of the agreement that is atb¢p have been unfair, unreasonable or

unjust having regard to trade custom and previaadinnys, and the amount for which
and the circumstances under which the consumerdcbale acquired identical or

equivalent goods or services from a different sigopl

To an extent those considerations list public potiensiderations which would apply at
common law but the list is more comprehensive anbt definitive.

The Court cannter alia declare that the transaction or agreement is iolevor in part
unconscionable, unjust, unreasonable or unfair.mdly make any further order it
considers just, including an order to restore moaeyroperty to the consumer, to
compensate the consumer for losses or expenseg@umdng the supplier to cease any
practice or alter any practice, form or documentesgiired to avoid a repetition of the

supplier’'s conduct.

To the extent that it is alleged that the agreenenbid, the Court may also make an
order that the provision or notice is void or segay part of the relevant agreement,
provision or notice or alter it to the extent raqdi to render it lawful or declare the

entire agreement, provision or notice void as ftbm date it purportedly took effect or

declare the provision to have no force or effedchwespect to the transaction or make
any further order it considers just and reasoniibllee circumstances.

DISCLAIMER CLAUSESAND INDEMNITIES

Section 49 provides that any notice or term of gre@ment that purports to:
limit in any way the risk or liability of a suppli®r any person;
constitute an assumption of risk or liability bytbonsumer;

impose an obligation on the consumer to indemrtiky supplier or any other

person for any cause, or

is an acknowledgement of any fact by the consumestnbe drawn to the
attention of the consumer in a manner and form #uatisfies the formal

requirements of subsections 3 to 5.

Those provisions must also comply with the plainglaage requirements of
Section 22. The fact, nature and effect of the igiom or notice must be drawn to
the attention of the consumer in a conspicuous eraand form that is likely to
attract the attention of an ordinary alert consymmaving regard to the
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circumstances and before the earlier of the timehit¢h the transaction is entered

into, the consumer begins to engage in the actorityains access to the facility or

is required or expected to offer consideration.

The consumer must be given adequate opportunitiyarcircumstances to receive and

comprehend the provision or notice.

Where the provision or notice concerns an actigityacility that is subject to any risk

event of an unusual character or nature-

the presence of which the consumer could not reddgpie expected to be aware
or notice, or which an ordinarily alert consumeuldonot reasonably be expected

to notice or contemplate in the circumstances; or
could result in serious injury or death;

the supplier must specifically draw the fact, natand potential effect of that risk to the
attention of the consumer in a manner and form shéisfies the requirements of the
subsections and the consumer must have consent#tattgorovision or notice by

signing or initialling the provision or otherwisetmg in a manner consistent with

acknowledgement of the notice, awareness of tkeard acceptance of the provision.

In other words those sections limit and circumsetibe circumstances in whichter
alia the use of disclaimer and indemnity terms andcestimay be used. It does not
prohibit their use entirely except where therensattempt to exclude liability or obtain

an indemnity for gross negligence or constitutassumption of risk in that regard.

To the extent that any of your contracts make uséiszlaimers or indemnities they
would need to be revised. Likewise where disclaioreindemnity notices are used at
any of your members premises the contents would teeee considered and as well as
the manner of display and appropriate protocolsvdrap to ensure that notice to the
consumer is achieved. @ Many premises, such aspsigppnalls do make use of
disclaimer notices. Notices and protocols will shde be amended to comply with
Section 49. In the hospitality industry various@sions, activities or facilities subject
to any risk of an unusual character or nature atla which the consumer could not
reasonably be aware of or which could result inoserinjury or death would need

disclaimer notices compliant with the express rezraents of Section 49(2).

The provisions of Section 49 regarding disclaimarsl indemnities are largely

procedural and formal. One must not lose sightthaf fact that disclaimers and
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indemnities must be appropriately worded havingrégo the particular risks sought to

be excluded. The Courts, as a general principteypret disclaimers and indemnities
narrowly. If you require a general view on the sahce of disclaimers and indemnities
and the case law dealing with successful and uesstu applications of disclaimers

please let us know.

9. NON-CIRCUMVENTION

9.1

9.1.1

9.1.2

9.1.3

9.2

A contract may also not be subject to any termamddion if the general purpose or
effect is to defeat the purpose or policies ofAlse mislead or deceive the consumer or

subject the consumer to fraudulent conduct, oiréotly or indirectly purports to:
waive or deprive a consumer of a right in termghefAct;
avoid a supplier’s obligation or duty in terms lb&tAct;
set aside or override the effect of any provisibthe Act; or

authorise the supplier to do anything unlawfulenms of the Act or fail to do anything
that is required in terms of the Act (see Sectibh 5

The agreement or the particular section theregbid to the extent that it contravenes
Section 51.

10. MARKETING

10.1

10.2

10.2.1

10.2.2

10.3

10.4

10.4.1

Part A of Chapter 2 also provides protection adainger alia, discriminatory

marketing (Section 8).

Part B of Chapter 2 provides for the consumer’strtg privacy including:
the right to restrict unwanted direct marketing an
the regulation of time for contacting consumers.

Part C of Chapter 2 deals with the consumer’s riglthoose including the consumer’s

right to select suppliers.

Section 13 provides that a supplier must not regag a condition of offering to supply
any goods or services or as a condition of entantgya transaction or agreement, that

the consumer must:

purchase any other particular goods or services &supplier;
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10.4.2 enter into an additional agreement or transactioth the same supplier or

designated third party; or

10.4.3 agree to purchase any particular goods or serfioes a designated third party,
unless it can be shown that the convenience toctimsumer in having those
goods or services bundled outweighs the limitatddrthe consumer’s right to

choose or results in economic benefit for consumers

10.5 Provision is also made for:

10.5.1 the expiry and renewal of fixed term agreements,

10.5.2 the pre-authorisation of repair or maintenanceisesy

10.5.3 the consumer’s right to a cooling off period affeect marketing; and
10.5.4 the consumer’s right to cancel advanced reseratioookings or orders.
10.6 Part E of Chapter 2 deals with the right to faid aesponsible marketing and deals with:
10.6.1 general standards for marketing of goods or sesyice

10.6.2 bait marketing;

10.6.3 negative option marketing;

10.6.4 direct marketing to consumers at home;

10.6.5 catalogue marketing;

10.6.6 trade coupons and similar promotions;

10.6.7 customer loyalty programmes;

10.6.8 promotional competitions;

10.6.9 alternative work schemes; and

10.6.10 referral selling.

11. ADVANCE ORDERS

11.1 Section 17 allows for termination of an advanceeorgubject to certain reasonable

penalties which are determined by the circumstaot#dse cancellation.

12. FRANCHISEES

12.1 According to the Act the Franchise Agreement means:
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“an agreement between the parties being the frasmwhiand franchisee,

respectively:

(@) in which, for consideration paid or to be pany the franchisee to the
franchisor, the franchisor grants to the franchisde right to carry on
business within all or a specific part of the Rdpuluinder a system or
marketing plan substantially determined or contdllby the franchisor or

an associate of the franchisor;

(b) under which the operation of the business & franchisee will be
substantially or materially associated with adverig schemes or
programmes or one or more trade marks, commergai®Is or logos or
any similar marketing, branding, labelling or dees; or any combination
of such schemes, programmes or devices, that aréucted, owned, used

or licensed by the franchisor or an associate efftlanchisor; and

(c) that governs the business relationship betw#en franchisor and the
franchisee, including the relationship between theith respect to the
goods or services to be supplied to the franchizeer at the direction of

the franchisor or an associate of the franchisor.”

Certain elements of the Franchise Agreement costiransactions between supplier
and consumer within the meaning of the Act andasSection 5(6), the definition of
“consumer includes a franchisee in terms of an agreemenhéoextent contemplated
by Section 5(6)(b) to (e).

Section 7 deals with requirements for a Franchigge@dment. The devil of the
Franchise Agreements lies in the authority of thai8fer to prescribe information to be

set out in Franchise Agreements.

Franchise Agreements must comply with the plaiglege requirements of Section 22
and provide the franchisee with the opportunitycémcel the agreement, on notice,
within ten business days after signing without itgna

Accordingly members who operate franchises, whettsea franchisor or franchisee
should have regard to the franchise provisionsabigjations and bear in mind that a
franchisee (as a customer) will generally be esditlo the Section 48 protections in
respect of unfair, unreasonable or unjust contexobts and the Section 51 prohibitions

in respect of prohibited transactions, agreeméeais)s and conditions.
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13. |DENTIFICATION

13.1

13.1.1

13.1.2

In terms of Section 28, whenever a persmer alia, performs any services for a
consumer at the premises or delivers any goodsstalis any goods for a consumer at

the consumer’s premises that person must:

visibly wear or display a badge or similar idemwgfiion device that satisfies any

prescribed standards; or

provide suitable identification upon request by ¢basumer.

14. RIGHT TO FAIRVALUE, GOOD QUALITY & SAFETY

14.1

14.2

14.2.1

14.2.2

14.2.3

14.2.4

14.3

14.3.1

14.3.2

Part H of Chapter 2 deals with the consumer’s rightair value, good quality and
safety. This section deals with specific defimsoof “defect, “failure”, “hazard and

“unsafé.

Section 54 deals with the consumer’s rights to defmguality service and 55 with the
consumer’s rights to safe, good quality goodsthinlatter instance every consumer, in
general terms, has the right to receive goods that:

are reasonably suitable for the purposes for wttiely are generally intended;
are of good quality, in good working order and fot@ny defects;

will be usable and durable for a reasonable pesfdane having regard to the use
to which they would normally be put and to all werounding circumstances of

the supplier; and

comply with any applicable standard of the Stanslakdt, 1993 or any other

public regulation.

If a consumer has also specifically informed a $epmf the particular purpose for
which the consumer wishes to acquire any goodseouse to which a consumer intends

to apply those goods and the supplier:
ordinarily offers to supply such goods; or

acts in a manner consistent with being knowledgeahout the use of those

goods;

the consumer has a right to expect that the go@dseasonably suitable for the specific

purpose that the consumer has indicated.
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Tests are set out for determining whether particgtaods satisfy those requirements

including the manner and the purpose for which goeds were marketed. It is
irrelevant whether a product failure or defect Watent or patent or whether it could

have been detected by the consumer before takingdeof the goods.

However, a product failure or defect may not berirdd in respect of particular goods
solely on the grounds that better goods have sules¢lg become available from the

same or any other producer or supplier.
Those provisions do not apply to a transactioheéf¢consumer:

has been expressly informed that the particuladgamere offered in a specific

condition; and

has expressly agreed to accept the goods in thalitam or knowingly acted in a
manner consistent with accepting the goods in ¢batition. Accordingly, for
example, if goods were soldetstootghat needs to be expressly recorded and the

consumer informed and the condition agreed to byctinsumer.
Section 58 requires warnings to be given concerthiegfact and nature of risks where
any activity or facility is subject to:

a risk of an unusual character or nature;

a risk of which a consumer could not reasonablgxpected to be aware or which

an ordinarily alert consumer could not reasonal@yekpected to contemplate in

the circumstances; or
a risk that could result in serious injury or death

In those circumstances the fact, nature and pealeefifect of the risk must be
specifically drawn to the attention of consumersi iform and manner which meets the

requirements of Section 49.

Similar warnings are required in respect of a pemsbo packages hazardous goods for
supply to consumers except to the extent that @moppate notice has already been

applied in terms of any other public regulation.

Where a person installs any hazardous goods a®mpfdted or supplies them in

conjunction with services, again the warning docatagon must be provided.

15. PRODUCT LIABILITY
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Section 60 deals with safety monitoring and recdllallows the National Consumer

Commission to monitor consumer complaints in respég@roduct failures, defects or
hazards and the return of those goods, to mongmomal injury, illness or damages
which arise therefrom, to conduct investigationt® ithe nature, cause and extent or
degree of the risks, to notify consumers of theirgtcauses, extent of the risks and the
goods and if the goods are unsafe to recall thaselg) for repair, replacement or
refund. The Commission may require a produceraioycout those investigations as

well and to carry out a recall programme.

Section 61 imposes a no-fault regime for liabifity damage caused by goods. Services
as defined are not affected by the provision.

The current common law position will accordingly bitered. As the law currently

stands, negligent causation of damages has tadalisked.

Under section 61, harm as a result of the defego@ds will have to be proved and
then a causal link with the harm, as defined, tal#ish liability. It is not necessary to
prove that the harm resulted from any negligencéherpart of the producer, importer,

distributor or retailer.

The onus remains on the plaintiff to prove harndefined, caused wholly or partly as a

consequence of:
supplying any unsafe goods;
a product failure, defect or hazard in any goods; o

inadequate instructions or warnings provided to dbesumer pertaining to any

hazard arising from or associated with the usengfgoods,
all of which are defined in the Act.

The difficulty which the consumer or ultimate udeas in establishing negligent
manufacture of the product has always been a comigé consumers in establishing
producers’ product liability because the consuraeerat privy to the manufacturing and
quality control process. That hurdle will fall ayva

Suppliers who have an increased risk of exposuraldvbave to look at changing
production methods and improving quality contré@uppliers will also need to have
appropriate product liability insurance in pladecreased exposure to product liability

is likely to lead to a rise in insurance premiums.
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The supplier of services who, in conjunction wikte tperformance of those services,

applies, supplies, installs or provides accessjogmods is also regarded as a supplier

of those goods.

The appliance repair person or building maintengrexson who supplies or installs a
component which is defective also has a no-faalhility exposure. This will create a
specific area of exposure in the property industhy. most cases it is likely that the
installer or repairer could escape liability by way the proviso referred to in
paragraph 15.10 below. That does not mean, howévatr such persons will not be
faced with the nuisance and inconvenience of hawmgdeal with such claims.
Consideration needs to be given to whether mainnaontracts can be made subject
to disclaimers or indemnities in the context of Sextion 61 product liability provisions
and the non-circumvention provisions of Section 5The market for product liability

insurance will certainly expand significantly.

There are limited exclusions to liability which ledm distributors or retailers, not
producers or importers. The most significant esicln to liability being where it is
unreasonable to expect a distributor or retailehdwe discovered the unsafe product
characteristic, failure, defect or hazard havingard to that person’s role in marketing
the goods to the consumer and the state of s¢eeatitl technical knowledge at the time

the goods were under the control of that person.

A limiting provision is the definition of Harm’ for which a person may be held liable.
Harm is death, injury or illness of any naturalqmer or loss of or physical damage to
any property and economic harm which results frbat physical harm. Accordingly,
there is no liability for pure economic loss, foaenple, where a defect in the product is
discovered resulting in a product recall and lassupplier of profit from the sale of that
product. Likewise where a product defect is digzed which does not result in any
physical damage or injury but in loss of the usehef product, or the goods of which
the product is a component, for the user and ecantoss for the user, the no-fault
provisions of the section would not avail the claimth The common law of contract or

delict would still apply.

While this section provides for apportionment ability between joint wrongdoers,
there is no provision for reduction in damages tueontributory negligence of the

consumer or user.

Copyright 2009 Deneys Reitz Inc.



DENEYS | REITZ Leading Financial Services Lawyers

ATTORMNMEYS

16. ENFORCEMENT

16.1

16.2

16.3

16.4

16.5

16.6

16.7

Chapter 3 deals with protection of consumer rigimg consumers’ voices and provides
for the consumer’s right to be heard and obtairress] enforcement of rights by
consumers by way of alternative dispute resolutidhe National Consumer
Commission and National Consumer Tribunal and thweegps of the Court to enforce

consumers’ rights.

Provision is also made for civil society’s suppeoftconsumer rights and, in particular,
the support for consumer protection groups, andatbiéity of a creditor consumer

protection group to initiate action.

Chapter 4 deals with business names and industigscof conduct and requirements in
respect of identification of a supplier, regiswatiof business nhames and the criteria for
business names. You may wish to put in place #deessary documentation to seek

appropriate registration and protection of busimesses.

Part B of Chapter 4 also provides for prescribifigndustry codes of conduct. See
Section 82 in that regard. The proposed industgdecmay be recommended to the
Minister after,inter alia, publishing the proposed code for public commeosaering

submissions and consulting with the relevant memlérthe industry and accredited

consumer protection groups.

That code caninter alia, provide for a scheme for alternative dispute netsah. It is
recommended that you consider the potential imphictdustry codes and provisions of
the section in detail and consider whether, havegard to the practical operation of
your industry, any representations need to be nrattat regard.

Chapter 6 deals with enforcement of the Act ancgienforcement functions to the
National Consumer Commission enabling the Comnmssio, inter alia, issue
compliance notices. Powers are given in respestupport of investigations including

mechanisms of summons and authority to enter aardls@nder a warrant.

Part C of Chapter 6 deals with offences and pasaltA person convicted of an offence
under the Act is subject to a fine or imprisonnenta period not exceeding 12 years or
both the fine and imprisonment. The tribunal mksp ampose administrative fines in

certain circumstances as provided by the Act winety not exceed the greater of 10%

of the respondent’s annual turn over during theguleng financial year and R1 million.
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